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STATEMENT OF THE | SSUE

The issue for determnation is whether interest is due upon
additional tax paid by Petitioners fromthe date of anended
returns or whether interest should accrue fromthe date of
Petitioners’ original returns.

PRELI M NARY STATEMENT

A federal audit concluded that Petitioner Barnett Banks,
Inc., as successor to First Florida Banks, Inc. (First Florida)
had not fully reported “federal taxable incone” on federal and
Florida corporate inconme tax returns for tax years 1986 through
1990. Additionally, it was determ ned that Petitioner Barnett
Banks, Inc., (Barnett) had not fully reported federal taxable
income for tax years 1988 through 1991

Petitioners paid the additional taxes due to the state and
federal governments, but maintain they are entitled to a refund
of assessed interest, paid under protest, to the state because
the additional tax anpbunt due was tinely remtted within 60 days
after the federal audit was concluded in 1995.

Petitioners requested formal adm nistrative proceedings to
resol ve the issue of when the applicable tax paynent “due date”
occurred, a determ nation that governs the accrual of interest.
Subsequently, both cases were transferred to the D vision of

Adm ni strative Hearings for conduct of a formal hearing pursuant



to Section 120.57(1), Florida Statutes. The cases were
consol i dated by order dated March 4, 1998.

At the final hearing, Petitioners presented the testinony of
two witnesses and offered three exhibits. Respondent presented
the testinony of two witnesses and five exhibits.

The transcript of the final hearing was filed with the
Division O Admnistrative Hearings on April 28, 1998. At the
conclusion of the hearing, the parties were granted |eave to file
proposed recommended orders nore than 10 days fromthe filing of
the transcript. Those post-hearing subm ssions have been
reviewed in the course of preparation of this recommended order

FI NDI NGS OF FACT

1. First Florida tinely filed consolidated federal
corporate incone tax returns and consolidated Florida Chapter 220
tax returns for the tax years ending 12/31/86, 12/31/87,
12/31/88, 12/31/89, and 12/31/90.

2. Barnett tinely filed consolidated federal corporate
i ncone tax returns and consolidated Florida Chapter 220 tax
returns for 12/31/88, 12/31/89, 12/31/90, and 12/31/91.

3. Barnett acquired First Florida on Decenber 7, 1992. At
the time of the nmerger, First Florida was being audited by the
I nternal Revenue Service (IRS) for the tax years 1986, 1987
1988, 1989, and 1990. Barnett subsequently agreed with the IRS
to federal tax adjustnments for each of the respective tax years

with regard to First Florida and itself.



4. Alternatively, it my be stated that Petitioners under-
reported “federal taxable inconme,” on line 30 of their original
federal corporate incone tax returns (“original federa
returns”), and correspondingly, on line 1 of their original
Florida corporate inconme tax returns (“original Florida
returns”), for the tax years at issue.

5. As aresult of an audit by the Internal Revenue Servi ce,
vari ous adjustnments were nmade to “federal taxable income.” These
adj ustnents becane final and were agreed upon by the Petitioners
and the Internal Revenue Service. The effect of these
adjustnments was to increase “federal taxable incone” beyond that
whi ch had been previously reported by Petitioners on |line 30 of
their original federal returns, and, therefore, to increase
Petitioners’ federal and Florida tax liability.

6. After the federal audit adjustnents becane final in
1995, Petitioners paid to the federal governnent the additional
anmount of tax determ ned by the Internal Revenue Service to be
due.

7. Also in 1995, Petitioners tinely reported the federal
audit adjustnents to the State of Florida, within sixty days
after the federal audit changes becane final, pursuant to Section
220.23, Florida Statutes. This was done by filing Form F-1120X
notifications, in order to “amend” their original Florida return
filings, for each of the pertinent tax years (hereinafter,

“amendatory notifications”).



8. The amendatory notifications filed by Petitioners
i ncreased and revised the anounts which were previously reported
on line 1 of the original Florida returns, for each of the
pertinent tax years. The purpose of filing anmendatory
notifications was to remt additional taxes determned to be due
to the State of Florida, as a result of the federal audit
adj ustnments. However, Petitioners did not remt any interest to
the State of Florida at the tinme of filing the anendatory
notifications.

9. After receipt of the anendatory notifications,
Respondent issued Notices of Tax Action to Petitioner Barnett
Banks, Inc., as successor in interest to First Florida Banks,
Inc., informng Petitioner that additional interest was due in
the follow ng anpbunts: $86, 234.80 for 1986, $70,901.18 for 1987,
$55, 883. 73 for 1988, $27,620.11 for 1989, and $15, 115.37 for
1990.

10. Respondent also issued Notices of Tax Action to
Petitioner Barnett Banks, Inc., and/or its subsidiaries informng
Petitioner and/or its subsidiaries that additional interest was
due in the follow ng anmounts: $74,658.99 for 1988, $21,463.16 for
1989, $34,930.18 for 1990, and $6, 850. 31 for 1991.

11. Respondent did not assess any penal ties agai nst
Petitioners, because both the original returns and the subsequent
amendatory notifications were tinely filed and because no finding

of wllful or negligent under-reporting was nmade by Respondent.



12. Petitioners paid under protest the anmounts of interest
clainmed to be due by Respondent and tinely sought a refund, which
was deni ed.

13. This action for formal adm nistrative review chall enges
Respondent’ s assessnment of liability for interest and rel ated
refund denial. No dispute exists concerning the mathemati cal

conput ation of the assessed anount.



14. Prior to 1993, Respondent’s policy, with regard to
paynment of interest under circunstances simlar to those
presented in these proceedings, did not require the paynent of
interest if the anmendatory notifications were tinmely filed and
additional tax tinely paid. This finding is established by the
testimony of Joan Eckert, formerly enpl oyed by Respondent during
the years 1987-93 as a technical assistant and as a tax |aw
specialist. In addition to routinely advising that interest was
not payabl e where additional taxes were tinely paid, Eckert
participated in the drafting of a proposed rule that was
subsequent |y published in 1993, further docunenting and
descri bi ng Respondent’s policy at that tine in such situations.

15. Published in Volune 19, No. 24, June 18, 1993, of the
Fl orida Adm nistrative Wekly, the proposed rule provided in
pertinent part as follows:

| f the anmended return concedes the accuracy
of a federal change or correction, any
deficiency in Florida corporate incone,
franchi se, or energency excise tax is deened
assessed on the date of filing the anmended
return. Therefore, no penalty or interest

wi |l be assessed if the anended return is
filed not |ater than 60 days after the date
notification is required by s.
220.23(2)(a)2., F. S

16. However, the proposed rule was never fornerly adopted
in the formand content as originally published. By My 17,
1994, Respondent’s policy solidified in another direction and

Florida Adm nistrative Code Rule 12C-1.023(6), was enacted, which

provi des:



| f the anmended return concedes the accuracy
of a federal change or correction, any
deficiency in Florida corporate incone,
franchi se, or energency excise tax is deened
assessed on the date of filing the anmended
return. No penalty will be assessed if the
anmended return is filed not later than 60
days after the date notification is required
by Section 220.23(2)(a)3., F.S. and
subsection (5) of this rule. However,
interest wll be due on any deficiency from
the original due date of the return through
the date of paynent.

17. In this proceedi ng, Respondent’s representatives have
deli berately elected to rely upon Respondent’s statutory
authority for the instant assessnent, as opposed to a duly
enacted rule on the basis that the formal rule was not in effect
until 1994, and the assessnent was for interest on taxes that
predated the rule.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter. Section
120.57(1), Florida Statutes.

19. Section 214.43, Florida Statutes (1985), which has now
been renunbered as Section 220.809, Florida Statutes (1997),
provi des when interest shall accrue as foll ows:

(1) If any amount of tax inposed by this
chapter is not paid on or before the date,
determ ned w thout regard to any extensions,
prescri bed for paynent of such tax, interest
shall be paid in accordance with the

provi sions of s. 220.807 on the unpaid anount
fromsuch date to the date of paynent.
(emphasi s supplied.)




20. The date “prescribed for paynent” is determ ned, as a
result of Respondent’s election to rely upon its statutory
authority rather than policy codification in its rules, through
anal ysis of Section 220.23, Florida Statutes, which reads as
fol |l ows:

220. 23 Federal returns.-—

(1) Any taxpayer required to nake a return
for a taxable year under this code nay, at
any tinme that a deficiency could be assessed
or a refund clainmed under this code in
respect of any itemreported or properly
reportable on such return or any anendnent
t hereof, be required to furnish to the
departnent a true and correct copy of any
return which may pertain to such item and
whi ch was filed by such taxpayer under the
provi sions of the Internal Revenue Code.

(2) I'n the event the taxable inconme, any item
of income or deduction, or the inconme tax
liability reported in a federal incone tax
return of any taxpayer for any taxable year

i s adjusted by amendnent of such return or as
a result of any other reconputation or
redeterm nation of federal taxable incone or

| oss, if such adjustnment would affect any
itemor itens entering into the conputation
of such taxpayer's net i1ncone subject to tax
for any taxable year under this code, the
follow ng special rules shall apply:

(a) The taxpayer shall notify the departnent
of such adjustnent by filing either an
amended return or such other report as the
departnment may by regul ation prescribe, which
return or report:

1. Shall show the taxpayer's nane, address,
and enpl oyer identification nunber; the
adjustnents; the taxpayer's revised net

i ncome subject to tax and revised tax
l[iability under this code; and such other
informati on as the departnent may by
regul ati on prescri be;



2. Shall be signed by a person required to
sign the original return or by a duly
aut hori zed representative; and

3. Shall be filed not |ater than 60 days
after such adjustnent has been agreed to or
finally determned for federal incone tax
pur poses, or after any federal incone tax
deficiency or refund, abatenent, or credit
resulting therefromhas been assessed, paid,
or collected, whichever shall first occur.

(b) I'f the amended return or other report
filed wwth the departnent concedes the
accuracy of a federal change or correction,
any deficiency in tax under this code
resulting therefromshall be deened assessed
on the date of filing such anended return or
report, and such assessnent shall be tinely,
not wi t hst andi ng any ot her provision contained
in part VII1 of this chapter.

(c) I'n any case where notification of an
adjustnent is required under paragraph (a),
t hen notw t hst andi ng any ot her provision
contained in s. 95.091(3):

1. A notice of deficiency may be issued at
any time wwthin 5 years after the date such
notification is given; or

2. If a taxpayer either fails to notify the
departnment or fails to report a change or
correction which is treated in the sane
manner as if it were a deficiency for federal
i ncome tax purposes, a notice of deficiency
may be issued at any tine;

3. In either case, the anount of any proposed
assessnment set forth in such notice shall be
limted to the anobunt of any deficiency

resul ting under this code fromreconputation
of the taxpayer's inconme for the taxable year
after giving effect only to the itemor itens
reflected in the adjustnent.

(d) I'n any case when notification of an
adjustnent is required by paragraph (a), a
claimfor refund may be filed within 2 years
after the date on which such notification was

10



due, regardl ess of whether such notice was

gi ven, notw thstandi ng any other provision
contained in s. 220.727. However, the anount
recoverabl e pursuant to such a claimshall be
limted to the anobunt of any overpaynent

resul ting under this code fromreconputation
of the taxpayer's incone for the taxable year
after giving effect only to the itemor itens
reflected in the adjustnent required to be
reported. (enphasis supplied).

21. As set forth above in the foregoing statutory section,
“special rules” establish that additional taxes nust be paid
within 60 days of the anmended return or report, the equival ent of
Petitioners’ amendatory notifications. Absent paynent of the
additional tax wthin that period, interest accrues fromthe
conclusion of that 60-day period. Petitioners were tinely in
presentnent of their anmendatory notifications and paynent of the
additional required tax to Respondent. Accordingly no
del i nquency exists for which interest can be assessed.

RECOMVENDATI ON

Based on the foregoing, it is hereby RECOMVENDED t hat a
Final Order be entered directing refunds to Petitioners of
i nterest paynents nade to Respondent in these consolidated cases.
DONE AND ENTERED this 10th day of June, 1998, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
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Fax Filing (850) 921-6847
Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 10th day of June, 1998.
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COPI ES FURNI SHED

Jeffrey M Di kman, Esquire
Department of Legal Affairs

The Capitol, Tax Section

Tal | ahassee, Florida 32399-1050

David M Wells, Esquire

Eric Bilik, Esquire

McGuire, Wods, and Cri ser

50 North Laura Street, Suite 3300
Jacksonville, Florida 32202

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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